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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Consideration in Detail 

Resumed from an earlier stage of the sitting.   

Clause 57:  Applications for orders for examination -  
Debate was adjourned after the clause had been partly considered. 

Clause put and passed. 

Clause 58:  Orders for examination - 
Mr WIESE:  This is the key clause as it relates to many of the matters dealt with in this legislation in which there 
is an order for an examination.  Will this examination always occur in a court situation?  My second question 
relates to clause 58(1)(c).  Does this relate to an offender or to an accountant, lawyer or such other adviser of the 
offender?  Can it be a third party? 

Mr PRINCE:  It can be a third party.  I imagine all examinations will take place in a courtroom.  I do not know 
why that would not be the case.  The courts have the power, if it is appropriate, to go to a place to look at 
something.  That would not be necessary unless it was difficult to provide evidence on geography, which could 
not be explained in words, photographs, videos, or whatever the case may be.  The court has the power but I do 
not think it will be required.  Clause 58(1)(c) relates to both the individual and accountants, lawyers, bankers and 
others whom the court may order to submit to examination. 

Mr WIESE:  That clause allows for the examination of the offender’s accountant, lawyer or other adviser.  Could 
it also relate to a third party who is somehow involved, but who is not an adviser?  This could be a partner or 
someone of that nature.  Is it total and all embracing?  

Mr PRINCE:  Yes, it can relate to an individual or a motorcycle gang that is the subject of such an examination.  
In fact, it can relate to anybody and everybody who may be able to give information regarding wealth, liabilities, 
income and expenditure; for example, a bank, a credit union and any other organisation in which moneys are 
deposited or moved around.  It obviously includes advisers, accountants, lawyers, sharebrokers and the whole 
gamut of people who either deal with or advise on wealth, liabilities, income and expenditure.  I should make it 
clear that in the example of a senior partner of PricewaterhouseCoopers who is a person’s accountant, the order 
for examination would relate only to the knowledge of the affairs of the target of the exercise against whom the 
action is being brought, not to the accountant personally. 

Mr WIESE:  I thank the minister for that explanation.  Does that mean that anybody who the court believes has 
knowledge can be brought in and examined?  Presumably they would be under oath in the examination process. 

Mr Prince:  Yes. 

Mr WIESE:  My next question relates to subclause (2).  Is there any matter about which the court cannot ask or 
seek information under an examination order?  Subclause (2) details different aspects, including the property 
described in the order.  Paragraph (b) relates to the person’s wealth or liabilities; paragraph (c) is about another 
person’s wealth, liabilities and so on.  Is it intended that the examination order be totally and absolutely all 
encompassing or must it spell out item by item what the examination is able to seek from the person? 

Mr PRINCE:  The best answer I can give to that question is that there are two ways in which the powers can be 
defined in that context; one is by exclusion and the other is by inclusion.  The exclusion method is:  “The court 
may order anything it likes except” and then it lists matters about which the court cannot ask.  Another method is 
that which has been adopted in the Bill:  “The court may order any of the following under subclause (2)(a) to 
(f)”, which, by definition and inference, means the court cannot ask anything else.  That is the sum total of the 
power given to the court under an examination order.  If the Director of Public Prosecutions wants something in 
the future that is not covered by paragraphs (a) to (f), he or she cannot do that.  No doubt there will then be an 
application made with alacrity to the appropriate authority to bring into this Parliament an amending Bill.  
However, this Bill has a definition by inclusion and that is the limit of the area in which the court can order an 
examination.  I believe it is compendious anyway.  When the Bill refers to “all documents” and “all information” 
concerning the control of property and the movement of moneys and so on, it is difficult to imagine that 
something has been omitted.  However, I suppose that may emerge as the legislation is used and some devices 
pop up that nobody thought about. 

Mr WIESE:  My last question relates specifically to subclause (2)(c) and probably to some other clauses.  
Paragraph (c) specifically spells out that the examination order may require a person to give to the court 
information or documents or anything else about another person’s wealth.  That is clearly the area that refers to a 
bank, a lawyer, an accountant or any other adviser. 
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Mr Prince:  A sharebroker. 

Mr WIESE:  I am thinking of a lawyer or a bank that has held information that was previously privileged.  In 
paragraph (c) - I am sure it was the intention - the court may require a person such as a lawyer or an accountant 
to provide information that would otherwise be regarded as privileged information.  I understand that has not 
been required before and is a substantial expansion of the powers of the courts and the judiciary.  It would be 
interesting if this clause were to be expanded to include the media, for instance, which traditionally has fought 
vigorously any attempts to compel them to provide evidence to a court.  I understand they have not had the 
protection of legal professional privilege before in legislation.  Nevertheless, the media have never been able to 
be compelled to give information and have resisted enormously and strongly giving information.  This clause 
lifts that veil of professional privilege which has previously existed.  The question that subsequently flows from 
that is:  What discussions have taken place prior to or since the introduction of this legislation with those 
professional bodies about the powers to go behind that veil of professional privilege, which has been sacrosanct? 

Mr PRINCE:  The answer is probably along the lines that many people believe they have an obligation to 
maintain confidentiality, particularly in the financial area, whether it be by a banker, a financial adviser, a 
sharebroker or a person who advises on superannuation and so on.  In the ordinary course of commerce that is 
right and proper.  For example, the member for Wagin should not be able to compel a banker to provide 
information about his next door neighbour’s bank account simply because he wants to know about it; that is fine.  
The only confidentiality that I know of that is inviolable is legal professional privilege, which is a privilege of 
the client, not the lawyer.  A client has a right to expect that a lawyer will not reveal a confidence unless told to 
do so.  There is no such privilege in a confessional or attaching to the medical profession, or to any other 
profession for that matter.  This subclause requires a person to give to the court documents or information in that 
person’s possession or control about someone else’s wealth, liabilities, expenditure or income.  It is covered 
whether that person is the lawyer, the banker, the sharebroker, the accountant or anyone else for that matter.  In 
that sense it is unusual.  If there are other examples of it, I do not know of them off the top of my head.  
Journalists have fought for a long time to maintain what I think is a fiction in law that they have an obligation to 
protect their source.  It should be possible, if journalists had information about a person's wealth, liabilities, 
expenditure and income, to bring them to court, put them under oath and make them reveal their source, and if 
they did not, they would be committing an offence.  They should not be able to claim privilege; they should give 
the information.  We are talking about confiscation of property that has been obtained through criminal activity.  

Mr Wiese:  We are talking more about unexplained wealth.  

Mr PRINCE:  We have had this debate before.  Even if we could not prove it was acquired through criminal 
activity, we have reasonable grounds to say that a person has wealth and he cannot substantiate how he acquired 
it.  Investigative journalists may assert that to be the case and refer to sources, etc.  However, journalists may 
find themselves in court and required to give their source.  That may be something that will help in the inquiry or 
investigation or it may not.  Journalists should not be able to refuse to reveal information and get away with it 
and nor should anybody else.  That is why this subclause overcomes the principle of legal professional privilege.  
Clause 139 specifically talks about legal professional privilege being withdrawn as an express exercise.  What 
we are trying to do is necessary particularly when one thinks about it in terms of the outlaw motorcycle gang that 
engages in extensive criminal activity and the code of silence, which makes it difficult to get information.  It is 
necessary otherwise people will use lawyers for the purpose of preventing information ever being revealed.  That 
is also a misuse of legal professional privilege, which is otherwise a device that exists for the protection of the 
citizen and not the lawyer.  

Mr MARLBOROUGH:  I have listened to most of this debate with some interest.  

Mr Prince:  That makes a change.  

Mr MARLBOROUGH:  It is a change that I show any interest in listening to the minister, but not in terms of this 
issue.  The statement made by the minister amazes me.  It may suit his purpose with this Bill to have the powers 
to imprison or to take legal action in which the courts can demand of a journalist the provision of so-called 
evidence where it is assumed that somebody has gained wealth through illegal means.  On the basis of the 
assumption that wealth has been accumulated from illegal means, the minister has stated that a journalist who is 
reporting facts from a source who he or she believes could be a party to that assumed illegality could be charged 
and brought before the court.  If the journalist was not willing to divulge the information that the minister says he 
has no right to hide, he must accept the consequences and face possible jail.  One of the things that I and most 
Australians like about our democracy is the freedom of the Press.  Not that long ago journalists in this State went 
to prison because of laws as silly as this.  The minister should not pull a face; this is a stupid law that the minister 
is trying to introduce through this Bill.  The minister is hiding behind a fear campaign.  He asks whether anyone 
wants to cover up for somebody who has accumulated wealth through ill-gotten gains.  That is motherhood stuff.  
He says that nobody wants to do that, so they should not support any person who has information that they do 
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not want to divulge that may lead to a conviction for accumulating ill-gotten gains.  Equally, I would be most 
concerned about a legal process that can be used against the freedom of the Press.  

Mr Prince:  No, it is not being used against the freedom of the Press.   

Mr MARLBOROUGH:  Yes it is, minister.  The minister should read in Hansard what he has said.  The member 
specifically said that the charge was on the basis of somebody being guilty of an illegality.  The minister said 
that it could be based on the assumption of guilt.  

Mr Prince:  Only when there is unexplained wealth.   

Mr MARLBOROUGH:  “Unexplained” means that one assumes something.  I am not saying that we do not 
want to see all of those people who have accumulated wealth in the way the minister suggests they have facing 
the full brunt of the law.  However, to involve the media - a third party - in that process is dangerous to the 
democratic system in which we live.  There would be many examples over the years of reporters throughout the 
western world being responsible for uncovering issues that Governments and wealthy independent people who 
run the economy have been embarrassed about.  So what!  If in bringing a Government or a wealthy individual to 
book newspapers have succeeded by withholding information from certain authorities or not giving appropriate 
information to what is deemed to be the appropriate authority to receive that information, so what! That is part of 
the strength of a democracy and not its weakness.  The minister's clumsy attempt in using this stupid law and his 
interpretation of it is to undermine the best gift that Australians have and that is the democratic process in which 
we live.  

Mr WIESE:  I note that it appears the minister will not answer the comments made.  The member for Peel is 
right in regard to journalists and the profession of the media in general and the security that they have always 
believed they had and have fought strongly to obtain and retain; that is, the ability not to reveal their source of 
information.  This clause could pick up journalists.  All the more so because clause 109 deals with hearsay 
evidence being admissible. I will endeavour to take that out of the legislation, because it is appalling.  That could 
create the situation in which a journalist who has written a story could be called in and compelled to provide 
information under this clause.  If the journalist refuses, he or she would face penalties that are provided for 
subsequently in clause 61; that is, a penalty of a fine of $100 000 or five years' imprisonment.  Presumably the 
value of the frozen property would not apply, although the legislation is such that the DPP could seek a freezing 
order or whatever against the person on the basis that he believed the person was committing a crime in refusing 
to provide information.  Would the minister comment on whether this legislation could be used in that way 
against a person such as a journalist who refused to comply with an order made under this legislation?  Could a 
freezing or confiscation order be made against such a person? 

Mr Prince:  No. 

Mr WIESE:  If it could, not only would that person be subject to a fine of $100 000 or imprisonment for five 
years, but also, if that person's property were frozen, that person would be subject to a fine that could be equal to 
the value of the frozen property, which could go substantially beyond the $100 000.  The minister has said this 
legislation could not be used against such a person.  I would like the minister to explain why, because it seems to 
me that that person would be committing a crime that was liable to a maximum penalty of more than two years 
and hence would be picked by this legislation.   

Mr PRINCE:  As I understand it, the member for Wagin is putting the proposition that if a third party who was 
not the target of the exercise but was the accountant, for the purposes of the illustration, did not answer questions 
or produce documents as required under clause 58, he would be liable to a fine of $100 000 or five years’ jail, 
and/or be liable to have his property frozen.   

Mr Wiese:  Under clause 61, the person would be liable to a fine of $100 000 or imprisonment for five years. 

Mr PRINCE:  The member has totally misread that.  Clause 61(1) refers to the owner of frozen property who is 
to be examined.  Clause 61(3) states that if a person examined under an examination order in connection with 
another person’s wealth, and so on, commits an offence, he is liable to a maximum fine of an amount equal to 
the value of the frozen property or of $50 000, whichever is greater; to imprisonment for a maximum of two 
years; or to both a fine and imprisonment.  A third party cannot be fined more than $50 000 and cannot be 
imprisoned for more than two years.  The fine of $100 000 that the member mentioned is not correct.  I cannot 
see anything in that clause that would enable a person to bring a freezing order, or a notice, for that matter, 
against a third party.  

Mr Wiese:  Why would not the two years precipitate the ability to use this legislation against that person? 

Mr PRINCE:  What is the member trying to achieve?   

Mr Wiese:  The person is guilty of a crime. 
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Mr PRINCE:  Yes, but where is the crime-derived property, the property used in the commission of the crime 
and/or the unexplained wealth in this instance?  We have the target over here, whatever it is, or whatever group it 
is, and over there we have the accountant, who is saying, “I will not give you that information.”  The sanction 
against that person if he does not give the information is that he is liable to a fine or imprisonment. 

Mr Wiese:  The person is liable to two years’ imprisonment or a fine of $50 000, or both? 

Mr PRINCE:  Yes.   

Clause put and passed.   

Clause 59 put and passed.   

Clause 60:  Conduct of examinations -  
Mr WIESE:  This clause states that the person to be examined may be represented by his or her legal 
representative.  Presumably the person must attend, but can have an adviser with him.   

Mr PRINCE:  It is not so much that the person can have an adviser with him.  I expect this proceeding will be 
held in camera and will not be a public hearing, and the person will be put in the witness box and will take the 
appropriate oath or affirmation, and he will then be asked a series of questions by the Director of Public 
Prosecutions or the Director of Public Prosecutions’ representative.  The person will also be entitled to be 
examined by his own lawyer.  In other words, the person's lawyer will be able to ask questions in addition to the 
examination, and to provide the person with a degree of legal protection.  Therefore, if the Director of Public 
Prosecutions’ representative asked questions which were outside the scope of the examination order to be made 
by the judge, and perhaps even outside the scope of the Act, the person’s lawyer could say, “That question is out 
of order; you cannot ask that”, or whatever the case might be.  A degree of balance and protection is provided by 
allowing the person to have his own legal representative present when the examination takes place.   

Clause put and passed.   

Clause 61:  Complying with examination orders -  
Mr WIESE:  This clause refers to an owner who contravenes the order or the examiner's requirements under the 
order.  Is the examiner the Director of Public Prosecutions, or may it also be the magistrate?   

Mr PRINCE:  I think it is the Director of Public Prosecutions.  Clause 57(1) states that the DPP may apply to the 
District Court for an order for the examination of a person.  It is inherent in that subclause that the Director of 
Public Prosecutions is the examiner.  The examiner’s requirements must be in compliance with subclauses (1) 
and (2) of clause 58, which effectively are orders of the court.  

Mr WIESE:  The words “the examiner's requirements under the order” need to be clarified.  If those words relate 
to everything that the examiner can seek under the examination order, and that is comprehensive enough, that is 
fine.  However, if they go beyond that, that is of enormous concern, because what follows from that is quite 
horrific.  Presumably a court order will precipitate the actions that are taken under subclause (1), but subclause 
(1)(a) states that the person is not entitled to file an objection to the confiscation of the property, so it takes away 
a significant right.  I can understand why these powers are being sought, but if the legislation goes beyond that, 
that is of enormous concern. 

Again, this question of client confidentiality arises in subclause (3), which provides that a third party may be 
examined about another person's wealth.  It waives the privilege of confidentiality.  A privilege that has been 
accepted in legislation and been a practice over hundreds of years goes out the door under this provision.  
Although not a great deal has been said about it, it is an enormous and extremely significant change.  I am 
amazed that the minister and other members who are part of the legal profession have been quiet on the 
significance of this change. 

I previously asked what discussions had taken place with the legal and other professions.  I ask it again, 
especially concerning the legal profession.  What discussions have taken place with the legal profession about 
waiving what has been the cornerstone of our legislative system for many decades - perhaps hundreds of years?  
Did the legal profession voice significant objections to this proposal in the discussions that took place - if, in 
fact, any discussion did take place?  I asked the question of the local banking organisations six weeks after the 
legislation had been second read in the Parliament and was amazed to learn that no consultation whatsoever had 
taken place with them.  When I contacted the Australian Bankers Association, I was amazed to find that it had 
only become aware of the existence of this legislation a week before I spoke to it - that was about four weeks 
after the legislation had been second read in the Parliament.  It expressed great concerns about the legislation and 
about the potential impact it would have on the way it did business in the future.  Apparently no consultation 
whatsoever took place with the association prior to this legislation being presented to Parliament; it was not 
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contacted until five weeks after the legislation had been second read.  It is pertinent that that consultation did not 
take place.  I wonder whether the same situation applies to the legal profession.  

Mr PRINCE:  I am astonished that the member for Wagin would ask me a question to which he already knew the 
answer, without revealing what he already knew.  I do not expect that form of ambush from him.  Opinions have 
been sought from the Law Society of WA about this matter.  The Law Society looked at this matter in June and 
made a confidential comment on the Bill, which is not an unusual process.  No comment was made about clause 
139.   

With regard to the issue of going behind legal professional privilege, I imagine most lawyers take the view that I 
have; that is, lawyers find it difficult when they know they are being misused by someone who wants to hide 
from someone who should know information about the individual.  Most right-thinking lawyers find that 
objectionable.  Consequently, they would have no problem with this.  They will be required to give information 
which they hold in a confidential sense, but which is required by a duly authorised court under the law of the 
land for examination of a target with unexplained wealth which has been obtained through forms of illegality 
that have not been able to be the subject of criminal proceedings.  Most lawyers would not find it objectionable if 
the legal professional privilege were effectively waived for that matter, because they would find it objectionable 
that they were being misused to cover up these things.  

Mr WIESE:  The minister's comments are noted.  A portion of the legal profession at least makes a living out of 
working for and defending these people.  

Mr Prince:  I have done it.  

Mr WIESE:  Absolutely.  One wonders what effect this legislation will have in the future on the frank disclosure 
between the client and the legal representative. 

Mr Prince:  It will not affect the lawyer’s ability to deal with a person who has been charged with a criminal 
offence, to give him frank advice and to hear from him exactly what he wants to say.  That is not a problem 
because that concerns the lack of criminality in a particular set of actions.  Asking a person who has been 
charged what he knows about the wealth of another person is a separate exercise.  I do not think it poses any 
problems at all in properly representing people who have been charged with criminal offences, who are 
suspected of committing criminal offences or who are under investigation by police for a suspected criminal 
offence.  The legal professional privilege which extends to that client is still inviolable.  Advice given to a 
lawyer about somebody who has money that has been obtained through some form of illegal activity, and how it 
should be placed so that it cannot be taken from that person, is able to be uncovered.  

Mr WIESE:  We will see how it works in practice.  

Mr Prince:  I hope you do not.  

Mr WIESE:  I would like to see how it works in practice.  Subclause (7) refers to making any information 
obtained as a result of the examination admissible and able to be used in evidence against the person under 
paragraph (a) for an offence under this section - I have no problem with that - and under paragraph (b) in any 
civil proceeding.  This has been expanded to include any evidence obtained in this type of an examination which 
takes place in camera concerning specific matters; that is, relating to the person's wealth.  Why is it being 
expanded to enable any information obtained in this way to be used in civil proceedings?  

Mr PRINCE:  An individual may say that he came by $500 000 because he was clever enough to work out how 
to defraud a group of people through the Internet, a phone scam or, as was happening in my electorate last week, 
a scam that informed people they had won a free cruise to the Caribbean - but they had to pay $2 500 to get 
there.  Five people in three hours told me the same story.  That wonderful phone scam was to obtain credit card 
details over the phone.  The mastermind, for want of a better way of putting it, of a scam may be living well, 
have a nice home and all the rest of it and have unexplained income to justify that wealth.  In examination under 
oath, rather than line up in jail for refusing to answer, he might say that he defrauded 61 people of $1 000 each or 
whatever the case may be, and that that is how he acquired the money.  If this legislation were law, those people 
who had been defrauded could sue.  It will give them a right of action and evidence which otherwise they would 
not get.  

Mr Wiese:  How would they become aware of that evidence, if the hearing is in camera?  

Mr PRINCE:  Yes, that is a good point.  The hearing is in camera but, nonetheless, the evidence is there.  The 
Director of Public Prosecutions is probably under an obligation to inform persons under those circumstances that 
there is evidence to ground a civil suit.  Frankly, I would expect the DPP to bring criminal proceedings and to 
look for restitution.  Either way, one would hope that people would wind up with some form of restitution, if 
there were something from which to get the restitution.  I do not see why admissions that are made cannot be 
used in civil proceedings.  It gives people a right of recovery. 
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Mr WIESE:  That opens up interesting possibilities.  I take the point the minister made and agree with it.  It 
reinforces what my first series of amendments endeavoured to do; that is, to enable the innocent party or the 
victim of crime to seek recovery under this legislation.  What the minister said reinforces the intent I had when I 
moved those amendments.  The answer the minister has given leads me to ask the next question:  Is there any 
prohibition on evidence given in camera in this type of hearing being made public or made available to other 
parties?  If it comes to light during a hearing that a person has been defrauded in a criminal scam, it seems - I 
take the minister’s point - that maybe the DPP could make available that information.  My limited legal skills do 
not enable me to say whether it would be legal for the DPP to make information that is obtained in a hearing in 
camera available to the public.  Is it possible for the DPP to do that?  Is it possible for any evidence given in an 
in camera hearing of this nature to go into the public arena?  Are there any constraints on information obtained in 
such a hearing in camera being made available in the public arena? 

Mr PRINCE:  A hearing in camera means that what is said is private and cannot be published by the media and 
so on, because they are not there to be able to do so; it is a closed session.  Clause 108 states that the transcript of 
an examination of a person is admissible in any proceedings under this Act or under any other law in force in 
Western Australia as evidence of a statement or disclosure.  Therefore, the transcript is there and may be 
dropped, as it were, in another court in other proceedings, particularly civil proceedings. 

Mr Wiese:  If the DPP preferred charges, he could make the whole transcript available and that could lead to the 
civil proceedings. 

Mr PRINCE:  Or part of the transcript.  Someone may say, “Yes, I managed to obtain that property by 
defrauding that elderly lady.  I swindled her out of her property.  I gave her $10 000 for something that was 
worth $100 000.”  That might sound a bit far-fetched, but think of the number of scams about which we read of 
people preying on the elderly, particularly regarding the coating of roofs, putting in security screens and things 
of that nature.  If someone admits to having done that with a view to acquiring wealth without delivering a 
service - overvaluing and that sort of thing - it would give rise to a right of action against that individual by the 
injured person.  My adviser points out that the disclosure is limited to a certain extent under clause 61(7) by 
being in relation to a proceeding against the person for an offence.  However, under clause 108, the transcript of 
an examination can be used in another proceeding, particularly from the point of view of consistency of story 
and statement.  The transcript can be put to all sorts of uses, all of which are designed to bring people to justice. 

Mr WIESE:  This examination process is only to obtain evidence to put forward in an unexplained wealth 
hearing, which would lead to confiscation of property.  Is it possible for evidence obtained in that examination to 
be presented during that wealth hearing, which would get the information into the public arena? 

Mr PRINCE:  Yes, absolutely.  Clause 61(7)(c) states that the evidence can be used in any proceeding under this 
Act that could lead to the confiscation of property.  Effectively, either the whole of the transcript or the relevant 
bits can be used in the subsequent proceedings for a confiscation order. 

Clause put and passed. 

Clauses 62 and 63 put and passed. 

Clause 64:  Inspection of property-tracking documents - 
Mr WIESE:  This clause enables the DPP or a police officer to gain access to a range of documents and 
information.  The DPP or the police officer may inspect documents, take extracts, make copies, retain documents 
and so on.  Under subclause (2), a person must make those documents available.  To what extent is the police 
officer or the DPP, who obtains information and who makes copies of documents and so on, able to disseminate 
those documents and that information?  This is along the lines of the matters we have just discussed.  If the DPP 
and the police officer seek information about a particular matter and they obtain information about another 
matter, are they able to disseminate that information to, for instance, the fraud squad, so that those documents 
may be used by other sections of the Police Service or by other police officers in following up other criminal 
activities? 

Mr PRINCE:  I cannot for the life of me see why they should not be able to do just that.  Under the American 
system, of which I do not have a great deal of knowledge, if someone is investigating a matter and acquires 
information that is evidence of other illegality, that cannot be used.  That is a general statement.  I refer to an 
incident in which a gentleman called Bunning parked his Rolls Royce up a lamppost outside police headquarters 
in the 1960s and wound up going to the High Court of Australia, arguing about the admissibility of evidence 
concerning his alcohol content.  The police officer concerned was a man called Cross.  The case of Bunning and 
Cross says that it is up to the court to decide on the admissibility of the evidence, irrespective of how it is 
obtained.  I argue from that general proposition that if, as a result of either the examination or, as we are talking 
about here, production orders from a court, one winds up with a stack of material that shows some things about 
which one did not know, not only can it be used, but also one is under a positive obligation to use it because one 
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has just uncovered other illegality.  Indeed, one may have found evidence to prove the illegality, which one had 
not otherwise been able to obtain and which would lead one to apply for an unexplained wealth declaration.  One 
might end up being able to prosecute those people for a crime, which is the more desirable effect, because one 
ends up punishing those people for the crime as well as being able to take away the motivation for it, namely, the 
wealth. 

Clause put and passed. 

Clauses 65 to 67 put and passed.  

Clause 68:  Monitoring orders and suspension orders - 
Mr WIESE:  This clause deals with, among other things, the ability of the court to order financial institutions to 
provide information to the Director of Public Prosecutions or to a police officer.  What difference does this make 
to the powers of police officers under existing legislation to obtain information from financial institutions and to 
access, monitor and use all the information? 

Mr PRINCE:  This is a difficult question to answer.  The National Crime Authority and the Australian Federal 
Police have some specific powers that state authorities do not, in the sense that banking legislation is a federal 
matter.  That is particularly so in relation to the movement of money and the requirement to notify the authorities 
about deposits and movements of certain amounts of cash.  As I understand the situation at the moment as it 
relates to state authorities, if the police have an inquiry under way because they have reasonable grounds to 
believe that an offence has occurred, they can go to a bank or financial institution and say, “We think that our 
target for this operation is using your bank for these purposes”, and the bank almost invariably is helpful, as it 
should be.  This is a little broader and also relieves the bank of perhaps the slightly delicate situation of 
cooperating by supplying information about a customer - banker’s confidentiality and all that sort of thing - 
because clause 67 states that the Director of Public Prosecutions may apply to the court for a monitoring order, 
the DPP may apply for a suspension order, and the application may be made ex parte.  We then wind up with an 
order from a court directed to the National Bank of Australia, or whichever financial institution it may be.  In 
that sense the bank is relieved of that paradox in decision making about whether it will reveal information, 
because there is a court order that says it will provide information about all transactions on an account, and so 
on.  Clause 68 deals with what can and cannot be ordered.  This is largely what the banks do as a cooperative 
exercise, and this legislation is proposing a court order process to mandate it.  I suspect that that system will be 
preferred by the banks as against the current very useful voluntary system. 

Mr WIESE:  Can information that is obtained through this process in relation to one inquiry be used in relation 
to any other matter that may be revealed during this monitoring process? 

Mr PRINCE:  This is not an easy question to answer without some notice.  It is a little different from the 
previous question, where what I was assuming would be uncovered by reason of the production order would 
have been evidence of illegality.  It is difficult to know what could be found that would be of use other than 
something in relation to the particular targeted operation that is running at the time.  We have a degree of 
derivative in unity, I suppose.  If through the monitoring operation of some illegal activity the police came across 
evidence which was not anticipated - in other words, they suspected one type of criminal or illegal conduct and 
they found something else - then, plain and simple, they could use it, and so they should.  I am not sure where 
else we can take this, unless the member for Wagin can give me some sort of example. 

Mr WIESE:  It is a broad question.  In my opinion this clause will be used mostly in relation to the unexplained 
wealth declarations.  If during that process they find evidence of other criminal activity, under normal 
circumstances they would certainly be able to act.  In this case they are obtaining information by virtue of an 
order in relation to unexplained wealth - it is a very general order - and I hope the information could be used. 

Mr PRINCE: There could be a situation where someone in the building game, for example, had been falsifying 
invoices in the sense of working some sort of scam with respect to goods supplied, under-invoiced, a kickback in 
cash to the supplier and then overvaluing and passing on, and so on, and not declaring it for tax.  It would be a 
fairly complex exercise, but I have no doubt it is the sort of thing that has been done in the past and is probably 
still being done, notwithstanding cash reporting and the goods and services tax, which does catch a lot of that.  
When looking at particular bank accounts of the builder who is doing this sort of thing they might also find 
unexplained amounts of money arriving on a Friday or a Saturday.  The question is, “Where is this coming 
from?”  The individual could be going to the casino with a fair amount of cash that does not relate to his bank 
account and the person is a willing participant in a laundering system, perhaps laundering drug money or money 
from prostitution.  There could easily be that sort of thing.  A person could be prepared not simply to bend the 
laws but to act illegally in relation to his principal area of otherwise apparent legitimate activity; he may well be 
doing some illegal things on the side.  If a bell rings because what the police are looking at is money coming in 
in relation to invoices and cheques going out and so on, and they notice a differential, and suspect that the scam 
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is being inflicted upon the manufacturer or the wholesaler and ultimately on the buyer of the constructed house, 
they may find some other things as well.  There is no reason they should not be able to use that sort of 
information.  It may lead to a completely different line of inquiry connecting this individual with a bikie gang or 
somebody else. 

Mr WIESE:  Could the DPP or the police officer supply information to the Australian Taxation Office? 

Mr PRINCE:  I would have to take that question on notice; I am not sure.  I do not see why not.  I would have 
thought that the DPP or the police, from an investigative point of view, would be more interested in information 
from the Australian Taxation Office.  I know there is a good relationship in those areas between the fraud squad 
and others and the federal authorities dealing with corporate regulation and the tax authorities, the NCA and the 
Federal Police.  They are often working as teams and sharing information, as I think they should. 

Clause put and passed. 

Clause 69 put and passed. 

Clause 70:  Restricted disclosures - 
Mr WIESE: I have two amendments on the Notice Paper.  Generally speaking, I do not have a problem with the 
concept and what is set out in the legislation.  However, I have a strong objection to subclauses 2(c) and 2(f).   

My first objection is to the very severe penalty to be imposed on a person who makes a disclosure.  The 
disclosure is made under subclause (2)(c) if the person makes or keeps a record of any information about a 
requirement or a response under clause 54.  Clause 54 relates to banks and financial institutions.  It seems totally 
unrealistic to say that a bank may not keep a record about a requirement or a response it has made under the 
provisions of clause 54.  A bank would have to keep a record of any documentation, for example, that it supplied 
under an order.  It would be essential that the bank keep a record for its own security purposes.  A bank would 
also have to keep a record of what it had been asked to enable it to go through the process of providing 
information.  It would appear that this clause makes it an offence for a bank to make a record of any information 
about a requirement or a response that it has made.  That is totally unreasonable.  

Mr PRINCE:  I suspect that I would agree with the member if that were what clause 70(2)(c) said.  Obviously a 
bank would have to receive a document in order to trigger the disclosure.  What would a bank do with it?  
Obviously the object of the exercise is to prevent there being any disclosure of the fact that an inquiry is being 
conducted in relation to an individual in that institution.  There cannot be any disclosure from the institution; in 
other words, no record is kept and a person, who might be on the take with the target, cannot reveal anything to 
the target, because there is no paper trail, computer trail, data trail or anything of that nature that would enable 
him to find out.  That is the right thing to do, because the record is kept by the DPP; in other words, a record is 
kept but it is not kept by the financial institution.  The record is the accountability mechanism, as it were.  
Obviously some document must be produced to the bank to say that the DPP has the authority to demand 
information, otherwise how would the bank say, “Yes, it has happened” but it will not make a record of it?  
Obviously a record exists with the DPP and with the court but not with the institution.   

The ACTING SPEAKER (Ms McHale):  The member for Wagin has not moved his amendment.   

Mr WIESE:  That was quite deliberate.  I hoped that the minister might be able to provide me with some 
explanation, which might mean that I did not need to move the amendment.  However, at this stage he is not 
doing too well.  I should probably keep speaking for five minutes so that we must adjourn the debate, which will 
give the minister the opportunity to come back with a satisfactory explanation or proposal.  It seems totally 
impracticable for a bank not to keep some record of the fact that a request has been made, because the bank must 
have a record of what it is required to do, what it is doing and who is being asked to provide the information.  
There must be an audit trail within the bank to enable it to carry out the processes it is required to perform under 
this legislation.   

More than adequate provisions exist already to require a bank not to make any disclosures.  Clause 70(1) deals 
with prohibitions on any sorts of disclosures and imposes a penalty of $100 000 or imprisonment for five years.  
Clearly the legislation already imposes huge constraints on the release of any information by a bank or any 
personnel within a bank who become aware that an order has been sought, that the bank has been required to 
provide information or even that an inquiry about an individual has been made of the bank under this legislation.  
I say again, the penalties are very substantial:  $100 000 or imprisonment for five years.   

As I read it, subclause (2) expands the operation of subclause (1) and paragraph (a) states that a person makes a 
disclosure if the person - 

discloses information to a person from which the person could reasonably be expected to infer that a 
requirement or response under clause 54 has been or is to be made; 
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The same situation applies in paragraph (b).  However, paragraph (c) expands the prohibition so that if a bank 
keeps a record of the information or its response, it can be picked up under subclause (1) and found guilty of an 
offence, which can attract a penalty of $100 000 or five years imprisonment.  As I have said, it is totally 
unreasonable and impracticable for such a requirement to be imposed on a bank.  That is why I intended to move 
the amendments.  If the minister is able to address this issue prior to my moving the amendments, that is fine; 
otherwise I will move the amendments now. 

Mr PRINCE:  The penalty for restrictive disclosures set out in clause 70 is there to ensure that the operation of 
the proposed Act is not defeated by disclosure being made about information volunteered by a financial 
institution or preliminary inquiries made of financial institutions, or the issue of a production order, an 
examination order, a monitoring order or a suspension order.  The definition of the type of disclosure is very 
extensive.  

Although I appreciate what the member says, if someone were to move this wealth around in a bank, and this 
provision did not apply, it would be more likely that he would be able to prevail upon someone in the 
organisation to tip him off.  If no record of any nature is kept within the organisation from which this person 
could find the information necessary to tip-off, it could not be done.  That is the reason it is written and 
structured in this way.  Accountability mechanisms will apply with the Director of Public Prosecutions and the 
courts. 

Mr Wiese:  What would be the effect if this provision were deleted? 

Mr PRINCE:  Undoubtedly the bank would keep records of a document and the orders provided to it, and those 
records may be accessed by persons who would give that information to the target of the operation.  That would 
defeat the whole exercise.  We are trying to avoid that. 

Debate adjourned, pursuant to standing orders. 
 


